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Vision Statement 

 

KIND serves as the leading organization for the protection of children who enter the U.S. 

immigration system alone and strives to ensure that no such child appears in immigration court 

without representation. We achieve fundamental fairness through high-quality legal representation 

and by advancing the child’s best interests, safety, and well-being. 

 

 

 

KIND was founded by the Microsoft Corporation and UNHCR Special Envoy Angelina Jolie, and is 

the leading national organization that works to ensure that no refugee or immigrant child faces 

immigration court alone. We do this in partnership with over 335 law firms, corporate legal 

departments, law schools, and bar associations, which provide pro bono representation to 

unaccompanied children referred to KIND for assistance in their deportation proceedings. KIND has 

received nearly 13,000 child referrals since we opened our doors in 2009 and trained over 14,000 

pro bono attorneys. KIND also helps children who are returning to their home countries through 

deportation or voluntary departure to do so safely and to reintegrate into their home communities. 

KIND also advocates to change law, policy, and practices to improve the protection of 

unaccompanied children in the United States, and is working to build a stronger regional protection 

framework throughout Central America and Mexico. We educate policymakers, the media, and the 

broader public about the violence that is driving children out of the Northern Triangle and their 

need for protection.  For more information, please visit www.supportkind.org 

 

 

 

The Way Forward: Fair and Humane Treatment of Unaccompanied Children, September 2016.  

Authors: Jennifer Podkul and Megan McKenna; Contributors: Wendy Young, Cory Smith, and Lisa 

Frydman. Layout and design: Alexandra Pender.  All children’s names have been changed to protect 

their identity. 

 

 

 

 

  

http://www.supportkind.org/


Kids in Need of Defense (KIND)     Improving Protection and Fair Treatment 

 

www.supportkind.org          3 

 

 

 

Yessica and Yulia’s Story 

Yessica and Yulia are 12- and 10-year-old girls from El Salvador. Gangs in El Salvador had harassed 

their family for years and murdered a number of their family members.  Yessica and Yulia’s family 

moved to a new area, which was controlled by the MS-13 (MS) gang. They had previously lived in 18th 

Street gang territory. MS gang members shot and killed the girls’ father.  After the family reported the 

murder to the police, the gang retaliated by threatening to kill the family if the complaint was not 

withdrawn. The girls and their family moved away; the girls’ grandmother stayed.  Two days after 

their father’s murderer was sentenced, their grandmother was killed. MS found out where Yessica and 

Yulia’s family had moved and threatened their uncles at gun point.  MS then tortured and killed one of 

the girls’ uncles.  Afraid that the same or similar fate would befall Yessica and Yulia, their family 

helped them flee El Salvador and reunite with their mother in the United States. 

 

Record Increases in Child Arrivals 

Unaccompanied children continue to come to the United States from Central America in significant 

and rising numbers due to continued violence and danger in their home countries, much of it 

perpetrated by gangs, narco-traffickers, and other criminal groups.  Child arrivals from El Salvador, 

Honduras, and Guatemala—collectively known as the Northern Triangle of Central America—began 

to increase noticeably from previous years in October 2011 and rose significantly each year from 

that time forward, to a historic peak in 2014.  

Since 2014, more than 160,000 unaccompanied children have arrived seeking protection in the 

United States.1 Although fewer children came in Fiscal Year 2015 due to increased interdiction and 

deportation of unaccompanied children by Mexico with support from the United States, the 

numbers began to rise again in August 2015.   The number of children seeking protection in the 

United States in 2016 will be higher than 2015, and will be close to 2014 arrivals.2  

This large flow of children from Central America seeking protection in the United States is not 

surprising. The root causes of these children’s flight have not been resolved. They face 

unprecedented violence in their home countries.  El Salvador, Honduras, and Guatemala are among 

the top five most violent countries in the world due to gang and other organized criminal violence.3 

El Salvador recently unseated Honduras as the most murderous country in the Western 

Hemisphere and is facing violence not seen since the end of its civil war.4 El Salvador, Guatemala, 

and Honduras rank first, third, and seventh, respectively, for rates of female homicides globally.5 

The governments of these countries are unable or unwilling to control this pervasive violence. KIND 

regularly receives referrals of children in need of attorneys to represent them in immigration court 

who have endured horrific abuse; KIND has seen a rise in young children, both boys and girls, who 
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have been raped or sexually assaulted, often more than once.  Others have been abducted, 

witnessed family members murdered, or been threatened themselves with murder.  

The UN High Commissioner for Refugees (UNHCR) found in 2014 that 58 percent of the 

unaccompanied children interviewed for its report Children on the Run would have valid claims to 

international protection, meriting further evaluation of their cases because their primary 

motivation for coming to the United States was to escape violence in their home countries.6   

The United States is not alone in receiving high numbers of vulnerable children. Since 2008, Mexico, 

Belize, Costa Rica, Nicaragua, and Panama have seen the number of asylum applications from 

citizens fleeing the Northern Triangle grow nearly 13 times the number in 2008.7 Just as in other 

refugee situations around the world, Central Americans typically flee to countries where they have 

familial or other connections. Not only are thousands of unaccompanied children traveling on their 

own, but high numbers of young mothers are also migrating with their young children in search of 

protection.8  

Screening at the Border 

A large number of unaccompanied children are apprehended by the Department of Homeland 

Security Customs and Border Protection (CBP) soon after they cross the border into the United 

States. They arrive hungry, dehydrated, and scared after having traveled hundreds or thousands of 

miles without a caretaker. Some have become sick during the journey, while others have been 

beaten, raped, denied food, and/or abandoned by smugglers and human traffickers facilitating their 

journey to the United States.  

For many, CBP is the first point of contact with the U.S. immigration system. CBP is charged with 

determining whether children have permission to enter the country legally and if they are 

unaccompanied. If an unaccompanied child is from a country other than Mexico or Canada, the 

United States requires that the child be placed into the custody and care of the U.S. Department of 

Health and Human Services Office of Refugee Resettlement (ORR) within 72 hours.9  While in ORR 

custody, the child is screened for protection concerns by social workers and attorneys with child 

welfare experience.  

The treatment of unaccompanied children from Mexico and Canada, because they are from 

countries contiguous to the United States, differs significantly from all other nationalities, including 

children from Central America.  Mexican and Canadian children can be repatriated directly from the 

border if it is determined they are not being trafficked or at risk for human trafficking, do not fear 

persecution upon return, or are able to make an independent decision to withdraw their request for 

admission to the United States.   If none of these triggers are met, the child is quickly repatriated.   
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Several studies have found that it is likely that many children subjected to such cursory screening 

may not express their fears or reasons for coming to the United States to a uniformed officer of 

whom they are likely fearful and do not necessarily trust.10 In addition, CBP agents and officers do 

not have the child welfare expertise necessary to determine children’s protection needs. These 

studies have also shown that CBP has completely failed to properly screen unaccompanied children 

from Mexico for protection concerns, which means that many Mexican children who may be in need 

of and eligible for U.S. protection were returned to likely harm.11 

The historic numbers of child arrivals in 2014 led to a number of legislative proposals in Congress 

that would grant CBP authority to deport all unaccompanied children directly from the border, 

which would have denied children arriving alone an opportunity to consult with a lawyer or appear 

before a judge to raise a defense against deportation, thus ending a longstanding practice and a vital 

protection codified in the Trafficking Victims Protection Reauthorization Act (TVPRA) of 2008. 

Advocates strongly opposed these bills, arguing that no unaccompanied child should be screened 

for protection concerns at the time of, or soon after, their apprehension at the border given their 

unique vulnerability and the complexity of their cases.12  They noted that children typically survive 

harrowing journeys and need time to recover and receive appropriate care before they can 

properly answer questions that would potentially result in their immediate deportation back to the 

life threatening conditions they escaped. 

KIND Recommendations 

 Only a specially trained official with child welfare experience and expertise should conduct 

screening of all unaccompanied children at the border and provide specialized care. Hiring 

officials with appropriate child welfare expertise will not only improve conditions for 

children, it will ensure that other officers and agents have the time to devote to law 

enforcement duties more in line with their expertise. 

 

 Cursory and expedited border screenings that are applied to contiguous country nationals 

should not be extended to children from other regions.  It is critical that all unaccompanied 

children get access to full hearings grounded in due process, including representation by 

counsel.  

Shelter  

Initially in 2014, when the number of children apprehended at the border began to increase 

dramatically, ORR did not have enough space to accommodate the rising numbers.  As a result, large 

numbers of children were held in cramped CBP facilities for weeks at a time, contravening the law 

and minimum child welfare standards.   

To remove the children from CBP facilities, ORR established several emergency facilities on military 

bases to temporarily house large numbers of children. While there was a desperate need for more 
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bed space capacity, and these facilities were preferable to prolonged stays in CBP border stations, 

many children held in these emergency facilities experienced an egregious protection gap. As ORR 

prioritized freeing up bed space as rapidly as possible, numerous children were released from ORR 

facilities and reunified with a sponsor before receiving a Know Your Rights (KYR) presentation 

about their rights and responsibilities under U.S. immigration law, 13 or were not screened for 

eligibility for relief. 

In addition, many children were not referred to sources of pro bono legal representation in their 

post-release destination sites, and were unaware that assistance was available to guide them 

through the immigration court process.  As a result, once a child was reunified, many had no 

information about how to comply with immigration court requirements or what services were 

available to them. Many ended up lost in the system. 

ORR increased its capacity in 2015 to 7,800 beds available to house recently arrived 

unaccompanied children. In 2016, the agency increased its number of available beds to nearly 

8,400.14  Although a significant number of unaccompanied children have come to the United States 

in 2016, ORR has said it is prepared and is likely to have adequate bed space through a combination 

of regular and emergency facilities to accommodate the high numbers. 

KIND Recommendations 

 Congress should appropriate a contingency fund with additional funds to enable ORR to 

access emergency funding if ORR’s caseload increases dramatically over the current base 

program funding level.   

 

 The national network funded by ORR to coordinate expert legal services organizations to 

provide KYRs and legal screenings to unaccompanied children in ORR facilities should 

always be tapped in an emergency to ensure that children in every ORR emergency facility 

receive KYRs and legal screenings.15 While in ORR custody, it is essential that every child—

regardless of where they are detained or for how long, whether in a permanent shelter or 

emergency facility—receives a KYR, a legal screening, and a referral to legal services to 

ensure that they receive fair hearings grounded in due process.  

 

 Nongovernmental organizations (NGOs) with expertise in working with refugee children 

should be consulted when emergency facilities are being considered to ensure that the 

facilities are appropriately designed and equipped to meet recognized child welfare 

standards and comply with federal standards and state and local licensing requirements. 

Such facilities should be located in or close to urban centers where legal and social services 

are readily available.   
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Access to Counsel 

Unaccompanied immigrant and refugee children who are facing deportation proceedings, 

regardless of age, are not appointed attorneys to represent them in the complex immigration court 

process. Children are unable to navigate the U.S. immigration system without an attorney or raise a 

defense against a government attorney who is arguing for the child to be deported. Without the 

provision of representation, the United States risks sending large numbers of children back to grave 

harm, and even death.16  

Children with attorneys are five times more likely to be successful in their claim for U.S. protection 

than those without.17  Conversely, only one in 10 children without attorneys gains U.S. protection.18 

In addition, children with attorneys are more likely to appear in immigration court.  In FY 2015, 

children who were represented by counsel had an over 94 percent appearance rate.19  

Counsel also helps reduce waste of valuable judicial resources. When children are unrepresented, 

proceedings are often delayed as immigration judges give the child more time to find an attorney. 

Attorneys can screen children for relief, reduce the amount of unneeded court time, and help 

ensure that hearings are conducted more efficiently.  Attorneys also help reduce fraud by 

unauthorized representatives, often known as notarios,20 who take advantage of desperate families, 

particularly those who are trying to find an attorney for their child in the limited time allotted 

before the child must appear in court.  

The U.S. government’s efforts to increase resources available through ORR and the Department of 

Justice (DOJ) to support direct representation at no cost to the child21 and the facilitation of private 

sector pro bono counsel to unaccompanied children in proceedings has helped increase 

representation rates, but they have not been sufficient to prevent tens of thousands of these 

children from having to appear in court without attorneys.  

Restrictions on these programs impede their effectiveness. The attorney positions are either for 

direct representation or to facilitate private sector pro bono representation; a position cannot 

combine the two.  A number of constraints are also placed on the types of cases an organization can 

accept.  This has led to inconsistent services across the country, and limits on the ability to deploy 

attorney time and resources where they are most needed. 

Before October 2011, when child arrivals began increasing significantly, more than half of 

unaccompanied children did not have attorneys in immigration court. During the height of the 

historic arrivals in 2014, only 15 percent of children were represented by counsel.22 As of July 2016, 

about half of unaccompanied children in removal proceedings do not have attorneys. 

The private sector has done an extraordinary job of working with NGOs that have expertise in 

immigration legal services to provide pro bono representation to unaccompanied children.  Public-
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private partnership models, such as the one used by KIND, are effective and cost-efficient. KIND has 

trained more than 14,000 private sector lawyers to represent unaccompanied children in 

immigration court, and leveraged more than $124 million in pro bono hours from 2009 - 2015.  

To address the lack of counsel, Senate Minority Leader Harry Reid introduced in February 2016 the 

Fair Day in Court for Kids Act of 2016 (S. 2540),23 while Representative Zoe Lofgren introduced 

companion legislation in the House of Representatives (H.R. 4646),24 to mandate counsel for 

unaccompanied children in removal proceedings.  

Attorneys representing children in immigration court are obligated to advocate for the child’s 

express wishes.  There are times when the child’s wishes conflict with their best interests.  

Therefore, in addition to legal services, unaccompanied children need assistance promoting their 

best interests. In cases in which a child lacks the capacity to express her interests, where best 

interests and expressed interests differ (e.g., the child despairs of spending another month in 

detention and asks to return to her country where she may be killed), or when concerns regarding 

the child’s attorney are raised (e.g., unethical behavior), child advocates are vital. The child 

advocate can convey important information to an adjudicator about the child’s best interests and 

any safety concerns.  Particularly for young children, advocates can make recommendations about 

conditions of detention, release, custody, placement, and issues of safe repatriation. When a child is 

unrepresented, a child advocate can help the child find an attorney to take the case. Many children 

require both an attorney and an advocate to ensure a fair and safe outcome in their case.  

KIND Recommendations 

 The Administration should maximize resources and allow government-funded attorneys 

the flexibility to provide a mix of private sector pro bono facilitation and direct 

representation.   

 

 NGOs must be supported to train and mentor volunteer attorneys to ensure that children 

receive high quality representation.   

 

 Congress should immediately appropriate at least $80 million to ORR to increase the pro 

bono legal services initiative, supporting the expansion of legal representation for both 

released and detained unaccompanied children. This level of funding, however, would not 

ensure that all children receive representation. 

 

 Congress should pass and fully fund the Fair Day in Court for Kids Act. 

 

 Congress should continue to appropriate funds to HHS to provide child advocates when 

appropriate. 
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Expedited Court Procedures and Impact on Due Process 

In July 2014, DOJ created “priority dockets” at the immigration courts to expedite the removal 

proceedings of thousands of recent arrivals, namely unaccompanied children and women and 

children fleeing violence in Central America and Mexico.25  

DOJ’s Executive Office for Immigration Review (EOIR) directed master calendar hearings for 

unaccompanied children to be held within 21 days of the court’s receipt of the child’s Notice to 

Appear in immigration court.26  This was the first time in history that children were singled out for 

disparate treatment in the adjudication of their cases by the immigration courts. 

These so-called “rocket dockets” were deeply problematic.  Children often could not find attorneys 

in time for their hearing. In other instances, desperate families hired a notario so the child would 

have someone with them in immigration court. Hearing notices at times reached the child only after 

the hearing date due to bureaucratic errors or changes of address. In other cases, by the time the 

child received the notice, the court date was imminent and the child lacked sufficient time to obtain 

counsel.  Children fortunate enough to find attorneys often did not have adequate time to prepare 

their case, or did not have time to establish the necessary trust in the attorney to be able to share 

the deeply traumatic experiences that would serve as the basis of their claim. As a result of a 

combination of these factors, thousands of children were ordered removed in absentia.27   

Although the time restrictions placed by DOJ on unaccompanied children’s cases were subsequently 

extended to 90 days, the continued prioritization of these cases remains problematic for protection 

concerns.  In addition, expediting these children’s cases as a deterrent to prevent large numbers of 

children coming to the United States is ineffective policy and undermines U.S. leadership in the 

protection of the most vulnerable. 

To compound the representation issues, EOIR has a historic and continually growing backlog of 

cases, which pre-dates the increased child arrivals and is largely attributable to the lack of 

resources to support an adequate number of immigration judges and support staff.28 Funding for 55 

additional immigration judge teams passed Congress with bipartisan support in the Fiscal Year 

2016 omnibus appropriations bill and will help, but many more are needed. 

KIND Recommendations 

 Revert to “first in-first out” method of scheduling court dockets based on date of Notice to 

Appear, not age, country of origin, or UAC status.  
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 DHS and EOIR should postpone hearings of children who do not have representation and 

only proceed with hearings for cases in which the child is represented by counsel, and after 

adequate time to prepare the case is provided.  

 EOIR should direct the immigration courts to grant, sua  sponte, continuances to non-

appearing children who are not represented by counsel rather than entering in absentia 

orders of removal. DHS should support the continuance of these cases. 

 In FY 2017, $75 million should be appropriated in the Commerce, Science, Justice, and 

related agencies spending bill for 75 additional immigration judge teams to address 

understaffing that has led to backlogs and long delays. 

 The 55 immigration judge teams funded in the FY 2016 omnibus appropriations bill should 

be brought on board rapidly to address the current crisis. Hiring procedures should be 

streamlined to support this timely expansion.  

 

Adjudication of Children’s Immigration and Asylum Cases 

Children who arrive in the United States and are placed in removal proceedings may be eligible for 

asylum or several forms of complementary forms of protection under U.S. law, including but not 

limited to Special Immigrant Juvenile Status (SIJS) for children who have been abused, abandoned, 

or neglected, T (trafficking) visas, and/or U visas (for victims of crimes). The adjudication of 

children’s immigration cases is particularly challenging and must take into account a child’s 

developmental stage, any trauma she/he may have experienced, and cultural background. For 

example, indigenous children, girls, and LGBTI youth may be particularly reluctant to share their 

experiences with their attorneys and government authorities. 

Kenny’s Story 

Kenny fled El Salvador when he was 14 years old after years of sexual abuse and discrimination for 

being perceived in his community as gay. Schoolmates picked on him starting when he was 7 for 

appearing gay. He was also targeted in his home.  Kenny was sexually and physically abused by several 

male members of his extended family.  When his caregiver learned of these abuses she told Kenny to 

stop being gay.  School teachers told him the same thing as groups of students were teasing and 

threatening him in the classroom. Kenny fled to the United States. When he was apprehended by CBP 

and later screened by ORR, he was too scared to disclose the years of abuse and his sexual orientation.  

It wasn’t until Kenny was referred to KIND and met several times with his pro bono attorneys that he 

felt comfortable enough to share his entire story.  Kenny was granted asylum. 

No one government entity is tasked with reviewing children’s protection claims. The TVPRA of 

2008 created certain procedural protections for unaccompanied children. 29 As such, children’s 
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cases may be considered in three different adjudication systems: the immigration courts, U.S. 

Citizenship and Immigration Services (USCIS), and state courts.   

All children from noncontiguous countries that are apprehended at U.S. borders are placed in 

removal proceedings before the immigration court, but due to a provision of the TVPRA, although 

their removal case is still pending before a judge, instead of having to initially defend their asylum 

claim in an adversarial court hearing as an adult would be required to do, an unaccompanied child’s 

case will first be heard by an asylum officer at USCIS.30 Only if the asylum officer is unable to grant 

the child’s claim, will a child then present their case before a judge.  

USCIS also retains jurisdiction over the adjudication of any visa petition, including T, U, and SIJS. In 

addition, if the child is applying for SIJS, the child will be subject to a third adjudication process. 

State courts have jurisdiction over the issuance of the predicate orders that are a prerequisite for 

applying for SIJS; the courts must find that a child has been abused, abandoned, or neglected and 

that it is not in their best interests to be returned to their home country.  

In mid-2016, the Department of State notified DHS that it had reached the statutory ceiling on the 

number of visas allocated to the SIJS program for five countries, including Guatemala, El Salvador, 

and Honduras.31  This meant hundreds of children who have been deemed eligible for this 

important protection could not adjust their status and receive permission to live in the United 

States—despite a positive adjudication of their case.  Children unable to gain lawful permanent 

status are left in limbo and vulnerable to exploitation while they wait for visas to become available.  

The visa shortage will only worsen as the numbers of children continue to rise.  SIJS, once an 

important safety net for abused and neglected children, is no longer a reliable form of protection.  

SIJS: Pamela and Alex’s Story 

Pamela and Alex’s mother came to the United States from Honduras when the children were 8 and 5 

years old to escape constant brutal beatings and multiple death threats from Pamela and Alex’s father. 

After their mother left for the United States, Pamela and Alex lived with their maternal grandmother. 

Their father, who did not provide any support, frequently came to the house to threaten and terrorize 

his children. When Pamela was 14 and Alex was 11, their grandmother became ill and could no longer 

care for them. Fearing for their safety and with no one to take care of them in Honduras, Pamela and 

Alex traveled to the United States and were able to reunite with their mother. They received SIJS. 

 

Although generally the forms of protection available under U.S. immigration law have historically 

protected many children in need of safety and permanence, there are other children who either 

cannot navigate these complex, disjointed systems and fall between the cracks, or are not eligible 

for the existing forms of protection, but cannot return safely to their home country.  In SIJS cases, a 

number of state courts have become hostile to hearing cases involving immigrant children, 
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erroneously believing that they are being asked to adjudicate an immigration case. This has limited 

the ability of children whose cases are in these state courts to access protection under SIJS. 

In addition, many child asylum claims do not fit the traditional analysis that adjudicators are 

accustomed to hearing, such as children seeking protection in the United States from gang violence 

and intra-family abuse, and making protection claims that are novel under U.S. case law. Although 

UNHCR has weighed in on how these kinds of claims fit the refugee definition, U.S. adjudicators are 

still reluctant to interpret them accordingly under U.S. law.32 Approval rates for these kinds of cases 

vary greatly across the country.  Some jurisdictions have high approval rates, such as San Francisco, 

while others are notably low, such as Atlanta.33  

KIND Recommendations 

 DHS should establish a well-trained, specialized corps of adjudicators, to ensure that the 

best interests of the child is a primary factor in deciding a child’s immigration case, and that 

these adjudicators are specially trained in the most common types of protection claims 

children make.  

 

 Congress should create a “Best Interest Status” that would be available after all other forms 

of relief that permit a child to remain in the United States are denied.  A child seeking this 

status would have to demonstrate that repatriation is not in the child’s best interest.  

 

 In cases in which children do not qualify for immigration relief but who appear to be 

returning to danger or circumstances harmful to their welfare, ICE should exercise 

prosecutorial discretion to defer removal.  

 

 Any new paradigm to handle the increased numbers of unaccompanied children must 

support the opportunity to meaningfully apply for any of the forms of relief for which each 

adjudicatory body has authority.   

 Additional resources should be dedicated to support ongoing training of both immigration 

judges and asylum officers on how to apply child-sensitive techniques in hearings and 

interviews and how children’s asylum claims fit within the refugee definition. 

 The Administration should implement a deferred action status for children with approved 

SIJS applications who are unable to adjust until a visa becomes available.  The deferred 

action would not only protect a child from removal, but it would provide them access to a 

work permit necessary for integration in their community. 
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Return and Reintegration 

Given their unique vulnerability, and the pervasive violence in Central America, unaccompanied 

children should not be deported from the United States unless they have had access to full, fair, and 

objective consideration of their claims to relief through procedures that comport with due process.  

This includes representation by competent, trained attorneys. 

If appropriate assistance has been provided throughout the child’s case, and all appeal rights have 

been exhausted, unaccompanied children may be removed to their countries of origin, as long as 

certain conditions are met. Consistent with domestic and international child welfare standards, 

ideally, no child would be repatriated to their country unless repatriation is in their best interests. 

Child with asylum claim prevented from repatriation to danger 

When she first met with her attorney, a 14-year-old indigenous girl from Guatemalan did not disclose 

that an older man in her village had been stalking and harassing her, telling her she had to marry him.  

She had no one to protect her from his threats.  She did not feel safe to disclose her experiences to the 

attorney who screened her while in ORR custody out of shame, even though she was terrified to return 

to Guatemala. As a result, she was advised to take voluntary departure because no relief had been 

identified.  She was referred to KIND’s Guatemalan Child Return and Reintegration Project. She shared 

her full story with KIND, which advised her that she could potentially qualify for immigration relief, 

and encouraged her to disclose the information she had shared with her attorney.  She did, and is 

currently being represented on an asylum claim. 

Children who are removed to their home countries need comprehensive return and reintegration 

services to help them through the return process, upon arrival in their home country, and for a 

period of time following return to their communities.  In practice, children who are provided a 

modest level of assistance are much more likely to be able to remain home safely and sustainably 

and are significantly less likely to re-migrate.   

KIND Recommendations 

 Any enforcement actions, including raids,34 taken against a child who entered the United 

States as an unaccompanied child should not be executed until an attorney has had an 

opportunity to consult with the child and ascertain whether all options for relief from 

removal have been explored prior to removal.  

 

 A Best Interest Determination (BID) should be made by a panel of experts, which would 

include findings for the courts and DHS on whether or not removal is safe for a particular 

child.35  

 

 If repatriation is the only option, a child should be able to request voluntary departure 

regardless of whether he or she has sought immigration relief.  Children who receive 

removal orders should first be asked to appear for deportation, rather than immediately 
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picked up in traumatic raids.  

 

 All children to be repatriated should be given information about the repatriation process 

and their rights throughout the repatriation process using age appropriate language and 

materials.36  

 

 ICE should coordinate removals with organizations with expertise in child migration and 

child welfare providing support to the family in the home country.  Child welfare 

professionals should accompany children on return flights to their countries of origin, 

rather than immigration agents.   

 

 Return and reintegration services must be provided to returning children, including 

reception and assistance with family reunification upon return, and transportation back to 

the home community.  

 

Refugee Processing in Central America 

The Central American Minors (CAM) in-country refugee processing program was launched in 

December 2014 in recognition of the extreme levels of violence directed at children in the Northern 

Triangle countries. CAM was designed to provide an avenue to protection and lawful admission to 

the United States for certain Central American children so that those in danger would not be forced 

to risk their lives trying to reach the United States.  

From December 2014 to mid-July 2016, CAM received more than 9,500 applications.  Only 563 

children, however, have actually been relocated to the United States under the program.37  Of these, 

the majority received humanitarian parole, which does not provide a path to permanency or access 

to benefits; the rest came as refugees.38 These numbers are far from achieving the program’s goals 

to provide a safe, legal alternative for Central American children in need of international protection 

to embarking on the dangerous journey to the United States and reducing the number of 

unaccompanied children arriving along the southern border.  

The recent expansion of CAM to include siblings of qualified children over 21, parents who are in-

country with the qualified child, and caregivers who are in-country with the child and who are 

related to the parent who has lawful status in the United States39 is another step in the right 

direction, but still leaves out many in desperate need of protection. 

For example, children can still only apply for CAM if they have a parent with lawful status in the 

United States. This greatly limits the number of extremely vulnerable children able to access U.S. 

protection and prioritizes parents’ legal status over children’s protection needs.  
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As CAM stands, Carlos, below, would not be able to apply because his only relative in the United 

States is his sister. 

Carlos’s Story 

Carlos, 11, from El Salvador, was abandoned by his father who was then killed by a gang. His mother 

raised him and cared for him but the gang started threatening the family and murdered her. Carlos 

and his sister fled to Guatemala to stay with extended family. The family in Guatemala did not want to 

take care of him because they were scared that he would attract the attention of the gangs and 

threaten the safety of the family. Carlos was sent back to El Salvador before receiving more threats 

from the gang and fleeing to the United States to live with another sister. 

Another limitation of CAM is that interviews of children are held only in the capital cities of each 

country. It can be unsafe for children to travel the long distances necessary because their 

movements may be monitored by gangs who may be targeting them, and because the journey itself 

may be dangerous for a child alone, particularly if the child must travel very early in the morning or 

very late at night.  

Moreover, cases on average take 9-12 months to be processed.  While there is a mechanism to 

expedite cases involving grave and immediate potential danger, expedited cases still take months to 

proceed.  

In addition, the NGOs which assist the parents with the application in the United States have long 

wait lists. This is in large part because the organizations are only paid by the U.S. government if the 

child is granted refugee status. Since the vast majority of the children receive humanitarian parole, 

the organizations are not paid for much of their work and cannot afford to hire additional staff to 

assist the parents with the application process.  

CAM’s reach has also been limited by the lack of information about the program within the Central 

American community.  Targeted outreach to legal and social service providers working with the 

Central American community could go a long way to educating Central Americans about the 

program 

Legal Assistance Needed 

Jairo and Wilmer’s Story 

Honduran brothers Jairo and Wilmer endured years of psychological and physical abuse and 

neglect by their mother and her family. The boys internalized and normalized the violence, 

because it was all they knew. Painful as their mother’s rejection and abuse was, the boys loved her 

deeply and longed for her affection. Prior to working with pro bono counsel assigned through 

KIND’s CAM pro bono initiative, the boys did not disclose the abuse during their prescreening 

refugee interview with the International Organization for Migration because they did not want to 

get their mother in trouble and did not realize how inappropriate and dangerous the violence 
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directed towards them was. Pro bono counsel gained the confidence of the boys, learned about the 

abuse, prepared the brothers to talk about it, and drafted declarations for the brothers in support 

of their claims. The brothers were granted refugee status under CAM and will soon reunite with 

their father in the United States.  

Pro bono support services are critical for children going through CAM. These children face a 

similarly complex system as those applying for protection in the United States and need the help of 

pro bono attorneys. Currently, children have no right to counsel during their overseas refugee 

admissions interviews. As a result, children mostly do not understand the purpose of interviews or 

the type of information that is important to share to demonstrate eligibility for refugee status and 

their need for protection. An attorney familiar with the child’s history and the legal requirements to 

establish refugee status can help the child disclose violence they have encountered and share the 

relevant facts of their case.  

KIND, working with the law firm of Arnold & Porter LLP, has developed a pro bono model in Central 

America for children with pending CAM claims in a partnership between pro bono law firms in 

Central America and civil society organizations.  The model builds upon the U.S. pro bono 

representation model for immigrant and refugee children seeking protection in the United States. 

Experts in U.S. immigration law and children’s cases provide training and mentoring to in-country 

attorneys to support children through the CAM process and strengthen their claims for refugee 

status.  

Attorneys work directly with children to help them understand the CAM process, gather relevant 

evidence, and prepare for the refugee interview. Civil society organizations in these countries work 

with the law firms and the children to refer them to social or other services, including identifying 

children who need emergency shelter.  U.S.-based law firms can represent children entering the 

United States on humanitarian parole to explore potential paths to permanency. 

KIND Recommendations 

 CAM should be expanded to include children who have a close adult relative in the United 

States.   

 All efforts should be made to process CAM claims more expeditiously so that qualifying 

children can gain safety as quickly as possible. To prevent children from undertaking long 

and potentially unsafe journeys to the capital city, International Organization for Migration 

and DHS officers should travel to key locations throughout the country to conduct 

interviews. Children in need of immediate protection during the CAM process should be 

eligible for evacuation to Costa Rica, under the Protection Transfer Agreement (PTA) 

between Costa Rica and UNHCR (see section below for information on the PTA). 

 Children forced to flee their country of origin who have not yet entered the United States 

should be eligible for CAM if they otherwise meet the requirements. Salvadoran children 
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who have fled to Mexico, Belize, or Nicaragua, for example, should be eligible for CAM 

despite being outside of their country of origin.  

 USCIS should create a pilot to provide counsel for children in the CAM program.  

 To expand CAM’s reach, resettlement agencies should be provided funding to complete 

CAM-Affidavit of Relationships applications.  

 USCIS’s Office of Public Engagement should dedicate additional resources to ongoing, 

targeted outreach about CAM in the Central American community.  

 

New Refugee Resettlement Program 

The United States in July 2016 announced an expansion of refugee resettlement in Northern 

Triangle countries. The program, the Protection Transfer Agreement (PTA), is being launched in El 

Salvador, with the goal to expand the program to Honduras and Guatemala.  

Costa Rica has agreed to initially host up to 200 individuals at a time who have been identified by 

UNHCR as strong candidates for refugee status, have been pre-screened by the United States in 

their home country, and deemed in need of immediate protection. Specifically, NGOs in El Salvador 

which are trained by UNHCR will identify those with protection concerns.  UNHCR will interview 

them and inform the United States only of the strongest claims with the most immediate safety 

needs. The United States will then pre-screen these individuals to determine who to refer to the 

PTA. Those referred will be transferred to Costa Rica, where they will undergo refugee processing 

with the aim of being resettled in the United States or a third country.  

The United States is also establishing an in-country referral program for those who do not need 

immediate transfer to Costa Rica. This will enable vulnerable people to apply for U.S. refugee 

protection after they are screened by U.S. government officials in their home country. This will 

allow adults and children who do not qualify for CAM to be considered for refugee processing and 

enter the United States as a refugee. 

While these programs provide expanded protection to many refugees, they should not be seen in 

any way as replacing access to protection for those who arrive in the United States or Mexico.  

KIND Recommendations 

 These new resettlement opportunities should be expanded into Honduras and Guatemala as 

soon as feasible.  

 Civil society organizations that work with children, internally displaced individuals, and 

migrants should be trained to refer cases directly to the U.S. government for in-country 
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processing.  This would expand the number of individuals with protection concerns who are 

able to access resettlement.   

 The U.S. government should continue to work with UNHCR and countries in the region to 

expand the capacity of the Protection Transfer Agreement and other transit mechanisms for 

refugees who cannot be processed safely in their countries of origin.  

 

Little Protection in Mexico 

Limited access to asylum or other complementary legal status in Mexico has also been a large 

protection gap for children fleeing Central America.40  Despite Mexico’s extremely generous laws, 

the government has inadequate infrastructure to ensure that those who seek to remain in Mexico 

can do so safely.  Children are not informed of their right to ask for protection in Mexico, and even if 

they do request it, they are detained for the duration of the adjudication in substandard facilities to 

which civil society organizations are given little access to inform children about their rights and 

provide legal representation.  Moreover, Mexico does not have enough officers to adjudicate the 

number of claims being made, and officers lack training on how to interview children and survivors 

of trauma.   

KIND Recommendations 

 The United States should continue to support, through financial and training assistance, 

Mexico’s capacity to fully comply with a Mexican law passed in 2015 requiring that migrant 

children be placed in the custody of Mexico’s child welfare system (DIF), rather than in the 

custody of Mexican migration officials (INM).   

 In addition to placing children in the custody of DIF, existing alternative to detention 

programs should be expanded to care for a greater number of migrant children in Mexico in 

collaboration with NGOs with child welfare experience.   

 The United States should provide funding to Mexico to hire and train additional asylum 

adjudicators on the procedural best practices for interviewing children and trauma 

survivors.41 

 The United States should provide funding to UNHCR to support its capacity to train Mexican 

asylum adjudicators on refugee law and claims.  

 The United States should encourage Mexico to ensure access by civil society to municipal, 

state, and federal DIF facilities, as well as INM facilities where children are held.  

 U.S. funding to Mexico should not be used to interdict asylum seekers. 
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Lack of Recognition of Gang and Sexual Violence Claims 

Abigail’s Story 

Abigail was born in El Salvador to an extremely abusive father.  Abigail’s mother separated from her 

father when she was 6 years old and moved them into her grandparents’ house.  When Abigail was 15 

years old she started being targeted by the 18th Street gang who wanted her to be their girlfriend.  

When she refused, gang members started threatening her and her family.  Soon after, gang members 

kidnapped, drugged, and raped Abigail.  As soon as she was released, Abigail made plans to leave El 

Salvador.   Once in the United States, Abigail learned that the gang members continued to harass and 

threaten her brother after she left.   Abigail’s asylum application was granted and she is now living 

safely in the United States. 

Adjudicators processing claims through the refugee resettlement program (including CAM) or 

claims presented after arrival in the United States largely fail to recognize that those fleeing gangs 

or other organized criminal violence from which their governments are unwilling or unable to 

protect them can qualify for refugee status under an appropriate interpretation of the international 

and U.S. refugee definition.  For example, precedent regarding claims involving targeting of family 

members, witnesses, women, and persecution due to political or religious conviction are relevant to 

the Central American gang persecution context.  

In addition, the wide range of sexual and gender-based violence (SGBV) that many unaccompanied 

children have survived and their unique protection needs are often not understood by adjudicators 

who may have received little training about the prevalence and severity of SGBV in Central America 

and the near total lack of protection against this violence.42  

KIND Recommendations 

 DHS should establish binding guidance for adjudicators that provides under well-

established precedent, many different types of claims involving threats or harm by gangs 

and other organized criminal syndicates that can form the basis of a claim for refugee 

status, particularly given the unique vulnerabilities of children in this context and the 

absence of government protection. 

 

 EOIR and USCIS should formally adopt the 2015 and 2016 UNHCR guidelines43 on the 

consideration of gang-related refugee claims from El Salvador and Honduras as guidance for 

adjudication of asylum and other claims for protection.   

 

 Adjudicators should receive extensive and ongoing training on interview techniques by 

those with experience working with unaccompanied children generally and Central 

American children specifically, as well as training by experts on conditions in each of the 
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Northern Triangle countries.  

 

 An SGBV module focused on interview techniques for child SGBV survivors should be 

included as part of training for adjudicators.  

 

U.S. Assistance to Central America 

In Fiscal Year 2016, Congress appropriated $750 million in assistance to El Salvador, Honduras, and 

Guatemala to address the root causes of migration from the region.44  This funding, which received 

bipartisan support, is a meaningful first step to improving safety in the region and ensuring that 

children do not have to leave their homes in pursuit of protection.  To be effective, a significant 

amount of funding must be channeled to violence prevention and response and human 

development.  

A substantial part of funding is intended to combat gangs, narco-trafficking, and other criminal 

enterprises, as well as corruption. Critical mechanisms such as CICIG (International Commission 

Against Impunity in Guatemala) 45  focus on high level corruption and impunity, but local level 

corruption and impunity, such as in local police forces and local justice systems, remains largely 

unaddressed.   

Civil society organizations in El Salvador, Honduras, and Guatemala should be active participants in 

developing, implementing, and monitoring U.S. assistance. 

KIND Recommendations 

 U.S. funding to the region must address the root causes of migration and include support to 

governments to combat the epidemic violence generated by gangs, narco-trafficking, and 

other criminal elements.46   

 Funding for U.S. development programs must include support for child welfare and 

education systems in Honduras, El Salvador, and Guatemala, including programs for rural 

communities and ensuring vocational training programs are tied to workforce needs. 

 U.S. funding for programs that expand economic opportunity must include programming 

that focuses on youth and girls and addresses the different needs of urban and rural youth.  

 U.S. funding for development programming should be dedicated to scaling up effective 

programs that address youth violence prevention and assist youth who are renouncing gang 

membership.47   

 U.S. funding for development aid must include preventing sexual and gender-based violence 

in countries of origin and transit.  
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 Police, prosecutors, and judges should be regularly trained on sexual and gender-based 

violence.  

 The United States should require the participation of civil society organizations in the 

development, implementation, and monitoring of programs resulting from U.S. assistance. 

 

Conclusion 

The historic numbers of children fleeing their homes and seeking protection in the United States 

has often been referred to as a “surge.”  This term suggests the large numbers of children arriving at 

our borders is a temporary event and uncontrollable. Until the root causes of their flight are 

addressed, these children will continue to come in significant numbers seeking protection. In fact, 

this may be the new normal for years to come.   

The United States government has the capacity to shelter, screen, and when appropriate, provide 

permanent legal protection to these vulnerable children in a safe, orderly, and timely manner, and 

in a way that prioritizes protection over enforcement.  The United States, a global leader in 

humanitarian protection, can do more to ensure no child suffers further unnecessary harm, has 

access to due process, and is not sent back to a place where the child’s life is in danger. Following 

the recommendations outlined in this report, the United States can continue to lead by example on 

the humane and fair treatment of children seeking safety, and in a way that is consistent with our 

laws and longstanding history of protecting the most vulnerable.  
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